Commented [BC1]: We should share this one with OGC I |

States, Territories, and authorized Tribes establish water quality standards (WQS) for surface waters under Clean we haven't slready planned for that.

| Commented [KJ2R1}: We shared with OGC and they

Water Act {CWA) Section 303 to protect aquatic life, other wildlife, and human health effects related to swimming, >
. . . . I made minor edits, tracked in this document.

EPA;

fishing, boating, or use as a source of drinking water or irrigation

ommented [NDIR1Y: Authorshows a3 "Corey Buffoan
0/147207= he inserted G edits into this master Version.

soand either approve:

. authority to establish federal WQSif it

fshe {or _—— " Commented [BCA4]: ks there amore precise wayto
; describe aur authority and what we consider?

authorized delegate] determines that they are necessary |

: Commented [KJ5R4]: 1 tried to make clear that EPA
| reviews new or revised WQS for consistency with the
{ requirements of the CWA.

we. Citizens may challenge EPA actions or inaction. There are several ongoing
legal cases arising from EPA approval and disapproval actionsyand-thers-are-saveral-federsl WES rulas-currentiyvin

process. These challenges and-actionsralseissuesare related to the type and degree of aquatic life and human

health protections that must be provided under the CWA-snd-bypicatydnvelvadinput-and-diractiondram
dr-b There

7

several federal WG5S ru 7 in procass

¢ Oregon Aluminum: EPA is under a consent decree to finalize an aluminum criteria ruie for fresh watersin
Oregon by December 31, 2020.

__%New York Bacterial Pathogensi: EPA is aiming to propose federal criteria by ~plesei-February 12 | Commented [BC6]: Why are Maine and Cal. Not
2021. . | mentioned here?

= planning to take final action on its proposal to withdraw federal criteria W Commented [KJ7R6]: 1 added them in. CA was

. . . . considered out of the June 2021 window we had been
L directed to use and Maine is a rather straightforward action
we had chosen not to highlight in this section.

e En“f sibhaddeass-ids-fnalmade

Commented [WAS]: Whyis thissolate 2 if we getit to
ONMB later this month, we should be ableto proposein
January, right?

WQS are principally comprised of designated uses (e.g., swimming and fishing) and criteria to protect those uses, as Commented [KJIRS]: | replaced with the latest agreed
| upon target date.

well as antidegradation policies and procedures. Criteria are expressions of water quality attributes
: griterfastatement o : potutantlevels to be avoided.
WQS form a legal basis for controlling pollutants entering the waters of the United States. Under the-CWA Section
303(c}(3), EPA has 60 days to 1
submission-

as specific it

snd approve and 90 days to

disapprove a state or tribal WQS

«.* If EPA disapproves, states/tribes have 90 days to remedy the
; EPA must “promptly_ ” {see CWA Section 303(c){4))

s that mests the requirements of the OWAleveplasethedisassrovedstatainibalrgle

si-a federal WQS «

Uaderthe-Admi

/ Commented [BC10]: Please be specific onour metrics:
- FiHow has:OST performance been during the last 10 years and
If a state remedies the ,'/ 5 years?

Aet-EPA has 90 days after proposal to promulgate a final rule.-

i that necessitated

St

federal rule, EPA typically withdraws the federal rule. If EPA approves a T commented [KJ11R10]: | added in the requested
statistics for the 60/30 day deadiines, and moved itto a

footnote after the sentence where these are discussed.

With respect to the 90 day deadline to finalize a proposal,
this is routinely exceeded. | am not aware of a final WQS

rule promulgated 90 days after proposal.
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WQS related to aquatic life or other wildlife protection, or if EPA promulgates criteria for protecting aquatic life or
other wildlife, the Agency is also obligated to consult with relevant federal agencies to ensure appropriate
protection under the Endangered Species Act (ESA). Federal WQS rulemakings currently in process include:

¢ Federal Aluminum Aquatic Life Criteria Applicable to Fresh Waters in Oregon: EPA is under a consent decree to

promulgate a final rule by %December 31, 2020; to establish criteria for fresh waters in Oregon to protect aquatic " Commented [WA12]: Shouldn't this be resolved by the

time anyone will review these transition papers?

life from harmful levels of aluminum. EPA disapproved Oregon’s freshwater aluminum criteria in 2013, and then

ryle that meets the requirements " Commented [KJ13R12]: It is possible that transition
efforts could begin as early as November, but we really

of the CWAseplacensent.: Oregon does not intend to initiate state ru!emakmg to adopt their own aluminum don’t know

criteria before_promulgation of the federal criteria-are-promuigated. Y
Commented [i{J14]: Charlotte inserted “{by the state?)”.

1t was not the state, but rather an advocacy group. Anna’s
¢ Federal Recreational Water Quality Criteria Applicable to Certain Waters in New York: EPA is moving to convention in her comments on this paper is to refer
generally to “litigant”.

propose federal criteria for bacterial pathogens to protect for swimming in certain marine waters in the vicinity

of New York City with a target date of Mareh-February 123, 2021 In 2016%, EPA approved New York’s action to 4 Commented [WA15]: Same guestion sbove

designate these waters for &

i and in 2018 EPA disapproved . Commented [KJ16R15]: Date changed

the d.criteria |

because they do not protect &

e New York SUbsequent!Y insisted e Commented [KJ17]: New York's criteria are expressed as
e . ~ fecal coliform. There is not science supporting that the fecal

| coliform indicator is protective of secondary contact ;

activities, such as boating. The agency has consistently

this position. There is ongoing litigation in which NYC-area environmental groups are sesking to force EPA to maintained this position in our actions.

that their use f.hanges did nolequivacated onwhether-they, in fact,

promulgate protective federal criteria for New York.

‘ e copesaand pramnlate with var te sdlines aad o hooafuliv s ror ST Gt
Lourt adlina to oronasa & 5 apy-tight desdling o 2 2 =

Commented [BCI8}: Isn'tthis internal deliberative?

frare the Siate. Because-of the-high volume ol combined sewareverflows-in-New-Yar ast-af-safely

gnd-the-Satarnaedet

]
]

WOS-cantext: "\ Commented [KJ19R18]: Deleted text.

e Withdrawal of Certain Federal Water Quality Criteria Applicable to Maine: On December 19, 2016, EPA
published final [ HYPERLINK "https://www.epa.gov/wqs-tech/proposed-rule-maine-water- quallty standards" |
jurisdiction after disapproving certain state criteria in 2015 because

not suff|c1ently protect some designated uses. Efd-prapasad-withd

«-EPA approved State- adopted

EPA anticipates a final rule

¢ Final California Statewide Aquatic Life/Wildlife Criteria for Selenium: EPA is under a consent decree to
promulgate a final rule to establish federal criteria to protect aquatic life and aquatic-dependent wildlife from
harmful exposure to selenium within six months of completing ESA consultation with the U.S. Fish and Wildlife
Service and the U.S. National Marine Fisheries Service (collectively, the Services). EPA intends to transmit a
Biological Evaluation to the Services in February/March 2021, with a target date of Octaober 2021 for the final

rule. California does not intend to initiate state rulemaking to adopt their own selenium criteria before the 7,,«—{ Commented [BC20]: Is this internal deliberative?

federal criteria are promulgated. h Commented [KJ21R20]: The terms of the consent decree

specify that EPA act upon completion of consultation.
Transmittal of a BE is a regular step in this process.
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X Congress X Industry Kistates X Tribes [ Media X Other Federal Agency

X NGO [ Local Governments [] Other {name of stakeholder)

Ongoing WQ5 litigation:

e Oregon ESA/CWA Litigation: In 2018, «

Missouri Lakes Numeric Nutrient Criteria Litigation: On December 3, 2019, an-advocasy-group-chatlenged

ERAGEPA was challenged on its's approval of the State’s nutrient water quality criteria for lakes as arbitrary and

capricious, arguing the criteria do not protect -recreational and drinking water supply uses among other
carmpladntsclaims. EPAis in the process of defending the approval action.
Montana Nutrient Variance thlgatlon In 2019, EPA partially lost a challenge to its 2017 approval of WQS

variances in Montana, sthiat aliow for dischargers to meet less stringent permit limits than

would otherwise be necessary to meet the state’s criteria for nutrients. iEPA is currently appealing this decision.

Separately, the same plaintiff is challenging EPA’s 2020 approval of a provision that allows the State to
.EPAIsin

‘because the variances are not in «

s nutrient criteria

the process of defending this action.

Idaho Multi-Claim Litigation: After years of protracted litigation on CWA and ESA-related complaints, a single
claim of failure to propose and promulgate federal criteria in response to EPA’s 2008 disapproval of Idaho’s
Idaho
mercury criteria gt() protect human health, which is thought to be a more sensitive endpaoint than aquatic life.

revised mercury criteria to protect aquatic life remains.

EPA is in the process of defending its inaction.

Washington HHC: The State of Washington challenged EPA’s 2019 +
disapproval decisio ;
EPA’s withdrawal of =
response to

disapproval. Ab-stake-is-the-degres-of fexibilin-ERA-has to-reversedis- WHS actions:

Parties have completed briefing the initial complamt and are awaiting a decision.

environmeantal groun brought sult against both LPA and tha U5, Fish and Wiidlife Service {FWJ) alinp; ng that

EPA’s 2013 and 2014 approvals of water quality criteria for arsenic, selenium, and zinc and that FWS's Bigiogical

Opinion violated the APA, The litigant also alleges that EPA violated the Endangerad Species Act. The agancies

are in the process of defending their actions,

Washington Aquatic Life Criteria Petition Denial Litigation: On September 186, 2026, o litigant challenged EPA's

denial of a petitien for EPA “to update the State of Washington's water guality standards for the protection of ...

aquatsc life from toxic contaminants” arguing, among other things, that the denial was not based on sound

forthe r'iw-_gn matters-lithgant all A ad - ERALs-denini-glia p;ﬁ_{f_i n-fonERACto.uodnte-the-Siate-af

re-fortha-grotection-of savatic-ife-from-tod B kA nts g raLiRa.
= # + S + + . & + BREy

conductinternal-discussionsto-decide-gn-a-pathrforward-in-thismatiar:

[ PAGE \* MERGEFORMAT |

‘I Commented {BC22): 1 assume this is already public?

: Commented [KJ23R22]: We have a court issued briefing ‘
| schedule and filed brief, all of which are public.

- Commented [WAZ4]: What does this mean?

Commented [KJ25R24]: | attempted to clarify.
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ook - Commented [BC26]: If needed, these papets wotld riot

Oregon Aluminum: Finalize federal criteria rule by December 31, 2020. be used until November.

California Selenium Statewide: Transmit a Biological Evaluation to the Services in February/March 2021. Finalize
federal criteria rule by approximately October 2021.

Idaho Multi-Claim Litigation {remaining mercury claim}:-&.

i IS AR L Commented [I(J27]: It is consistent with Charlotte’s other
November 13, 2020 (EPA’s cross-mation for summary judgmentRlaintifis’ raphe-brisf); December 184, 2020 i comments in this section to delete this text. i

(EPA’s reply brief).

Oregon ESA/CWA Litigation: ; : FRFFRY : ah-December 11, 2020
(EPA’s cross-motion for summary judgment); January 29, 2021 (Plaintiff's reply brief); March 10, 2021 (EPA’s
reply brief).

Missouri Lakes Numeric Nutrient Criteria Litigation: Septermber- 25, 2020-{Plaintiffe-Briefin-Supportof- Mation
for-Sumirarng-November 10, 2020 (EPA’s Opposition Brief and Cross-Motion for Summary Judgment);
November 30, 2020 (MCE’s Reply and Opposition to Cross Motion); January 15, 2021 (EPA’s

B Zaoa bk 3 el Bigi 25 sy b

Reply Brief).

s

2020-{aral-arguments-on-nen-severability
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